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The ACLU of Michigan has long supported removing barriers for reintegration and rehabilitation for
individuals post-incarceration. Employment is critical to the success of these returning citizens.
Unfortunately, government-imposed regulations like occupational licensing requirements are among the
most prevalent and burdensome obstacles faced by returning citizens seeking to enter the workforce. As
nearly one third of the population has a criminal record of some kind, and roughly 19 million Americans
have felony convictions,* the impact of policies like this is significant. The ACLU of Michigan supports
House Bills 6110-6113 as a means tc create appropriate and effective licensing procedures that provide
fair opportunities for people with criminal histories, while positively impacting public safety and the
economy.

Blanket Prohibitions Run Afoul to Due Process and Equal Protection

The denial of an accupational license should be individualized to protect due process. Unfortunately,
many occupational licensing statues in Michigan have blanket prohibitions on the mere awarding of
licenses to those with a criminal record regardless of how much time has passed since the conviction or
the relation of the crime to the type of employment. For those without the prohibitions, there are
minimal restrictions on the ability of the licensing board to reject a license application based largely or
mainly on the criminal history of an applicant. As a result, under our current law, hundreds of thousands
of individuals could potentially be excluded because of their criminal history—without consideration of
how fong ago their offense was committed, its relevance, or a true opportunity to demonstrate
rehabilitation. This concept runs afoul to the principles of due process that is so fundamental to the
functioning of our society. Though the state and licensing boards are not supposed to consider a
criminal record that is unrelated to an individual’s ability to serve the public fairly, in practice regulators
can deny anyone if they fail to meet to the subjective and overly broad “good moral character”
standard. This legislation properly tailors the definition to only include directly relate crimes and
provides a procedure to adequately require the consideration of rehabilitative factors/evidence.

In addition, criminal history inquiries and blanket felony prohibitions have a disparate impact on
communities of color. It is well established that black men are six times more likely to be incarcerated
than white men, Hispanic men are 2.5 times more likely to be incarcerated than white men,?and an
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estimated 25% of African American adults have felony records compared to only 6% of whites.’ The
impact of this racial disparity on employment has also been widely studied and critiqued for implicating
potential equal protection issues. In 2012, the Equal Employment Opportunity Commission {"EEQC"}
analyzed the use of criminal record inquiries in employment making decisions and noted that “criminal
record exclusions have a disparate impact based on race and national origin.”* Citing the FBI's Uniform
Crime Reporting Program and the U.S. Census, the EEQC noted that in 2010, 28% of all arrests were of
African Americans, even though African Americans only comprised approximately 14% of the general
population. Based on these statistics, the EEOC concluded that, a disparate impact was evidenced
warranting further investigation by the Commission. Similarly, the disparate impact of felony record
exclusions in licensing on minority communities is equally problematic and must be addressed. While,
these policies certainly will not eliminate all racial disparities, the procedure set forth specifically in HB
6110 aligns with EEOC recommendations and national best practices.

Extensive Licensing Requirements and Blanket Criminal Record Exclusions Contribute to Higher
Unemployment Rates

Having a criminal record—even one from several decades past—makes obtaining employment
exceptionally difficult. Men with criminal records account for about 34 percent of all non-working men
ages 25 to 54°. Again, it is important to note the correlation of race, criminal records, and employment
opportunities. Unemployment among blacks in Michigan in 2014 was at an astonishing 15.8% -- three
times higher than the state and the national rate.® The true jobless number for individuals with criminal
records is probably much larger, as theses unemployment rates fail to account for discouraged job-
seekers who have stopped looking for work,

According to the Bureau of Justice Statistics, approximately 68% of State prisoners have not achieved
not even completed a high school education. This makes vocational skills, which often require licensure
to be legally and professional practiced, particularly critical for this population.” Unfortunately, prior to
the Governor’s executive directive, many of the vocational skills that MDOC prisons provided, such as an
electrician, plumber, carpenter, etc., were the precise occupations that have felony conviction
exclusions for their licensure. As a result, a prisoner could invest time learning a trade to assist in their
rehabilitation, only to be released and informed that they would not be eligible to be licensed in that
trade because of their record.
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Creating a Fair Licensing Process Positively Impacts Public Safety and the Economy

Felony exclusions and extensive regulations exacerbate income inequality and increase recidivism. More
than 60% of formerly incarcerated individuals are unemployed one year after being released; those who
do find jobs take home 40% less pay annually.? Numerous studies consistently show that successful
entry into the labor force greatly decreases recidivism chances:

* A 2011 study of the formerly incarcerated found that employment was the single most
important influence on decreasing recidivism, and that two years after release nearly twice as
many employed people with records had avoided another brush with the law than their
unemployed counterparts.’

¢ A three-year recidivism study found that formerly incarcerated persons with one year of
employment had a 16% recidivism rate over three years as compared to a 52.3% recidivism rate
for all Department of Correction releases. Even just 30 days of employment lowered the three-
year recidivism rate to 20%.'°

e An examination of a national experimental public work program for the formerly incarcerated
found that even marginal employment opportunities were effective in reducing illegal activity
and arrest for those over 27 years of age."!

¢ A study of state-level data concluded that a 1 percent drop in the unemployment rate causes a 2
percent decline in burglary, a 1.5% decrease in larceny, and a 1% decrease in auto theft.”

e States with the heaviest occupational licensing burden saw an average increase in the three
year, new crime recidivism rate of over 9%; conversely state that had the lowest burdens and no
such character provisions saw an average decline in that recidivism rate of nearly 2.5%."

Reform to our occupational licensing laws is an important step towards reducing crime and enhancing
public safety. But it not only benefits our community, it benefits the economy. Employers and
consumers are given a wider pool of qualified, willing, and able workers to choose from. Studies have
shown that returning citizens who are committed to changing their lives and are given a fair chance at
employment are found to be some of the hardest working and most reliable employees with longevity
at a single employer.

Given the recent directive from Governor Snyder, this legislature is poised to make significant change.
Individuals are released from our criminal justice system under the notion that they have served their
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time and are on a path to become productive memg:ers of society, but our policies strip them of the
resources to do so. These policies result in individuals with decades old convictions being completely
unable to find employment, and in some cases forcing them to resort to extreme measures to make
ends meet and help support their families. We have enabled a culture that rejects people before they
can be judged on their merits, creating a social and economic prison. It is time to fix it.
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